Adultery Articles in the Criminal
Code Bill: Forms of
Accommodation for the
Development of National Law
Against Islamic Values

by Any Ismayawati

Submission date: 24-Nov-2022 02:50PM (UTC+0700)
Submission ID: 1962521475

File name: Prosiding_Internasional_Adultery.pdf (5.94M)
Word count: 6575

Character count: 38845



2
!arazdin Development and Entrepreneurship Agency
in cooperation with
University College of Inspection and Personnel Management in Split
The University of Applied Sciences Baltazar
University North
Faculty of Management University of Warsaw
Faculty of Law, Economics and Social Sciences Sale - Mohammed V University in Rabat

Economic and Social Development

44" |nternational Scientific Conference on Economic and Social Development

Book of Proceedings

Editors:
Mila Nadrljanski, Jasmina Grzinic, Katarzyna Kinga Kowalczyk

I CET Wy
ol %
AiSiaANN ¥ * "'
& (o
. Al A

-:( "4
—_— _I_ P 2 XTI 7
H i S a ?-"‘\2 1 Y bpsbaie
T - WA 5800 XL N SRR 10 S
sviudiLdTe f‘, m ¥ ~ Faculié des sclences]undlques
SIEVER > . = économiques el sociales-salé

T."I,c 2 \"‘
VISOKA SKOLAZA INSPERCIJSK I ZArl M
| KADROVSKI MENADMENT U SPLITU
ISSN 1849-7535

“ “ ?plit, 19-20 September 2019
9"771849"753006" >




Varazdin Development and Entrepreneurship Agency
in cooperation with
University College of Inspection and Personnel Management in Split
The University of Applied Sciences Baltazar
University North
Faculty of Management University of Warsaw
Faculty of Law, Economics and Social Sciences Sale - Mohammed V University in Rabat

Editorsn

Mila Nadrljanski, Jasmina Grzinic, Katarzyna Kinga Kowalczyk

Economic and Social Development

44™ |nternational Scientific Conference on Economic and Social Development

Book of Proceedings

Split, 19-20 September 2019




Title ® Economic and Social Development (Book of Proceedings), 44 Intemational Scientific Conference on Economic and Social Development

Editors B Mila Nadrljanski, Jasmina Grzinic, Katarzyna Kinga Kowalczyk

Scientific Committee / Programski Odbor B Marijan Cingula (President), University of Zagreb, Croatia; Sandra Raquel Alves, University of Aveiro,
Portugal; Ayuba A. Aminu, University of Maiduguri, Maiduguri, Nigeria; Anona Armstrong, Victoria University, Australia; Gourd Sankar
Bandyopadhyay, The University of Burdwan, Rajbati Bardhaman, India: Haimanti Banerji, Indian Institute of Technology, Kharagpur, India; Elisabeth
de Jesus Oliveira Brto, University of Aveiro, Portugal; Alla Bobyleva, The Lomonosov Moscow State University, Russia; Leonid K. Bobrov, State
University of Economics and Management, Novosibirsk, Russia; Rado Bohine, University of Ljubljana, Slovenia; Belma Ramic Brkic, University of
Sarajevo, Bosnia and Herzegovina: Zeki Atil Bulut, Dokuz Eylul University, Turkey: Adnan Celik, Selcuk University, Konya, Turkey: Angelo Maia
Cister, Federal University of Rio de Janeiro, Brasil; Alexey Chemov, RUDN University, Russian Federation; Przemyslaw Chmielecki, Higher Baptist
Theological Seminary in Warsaw, Poland; Mirela Cristea, University of Craiova, Romania; Sreten Cuzovic, University of Nis, Setbia; Oguz Demir,
Istanbul Commerce University. Turkey:; T.S. Devaraja. University of Mysore. India; Onur Dogan., Dokuz Eylul University, Turkey: Darko Dukic,
University of Osijek. Croatia; Gordana Dukic, University of Osijek. Croatia; Josko Dvornik , University of Split, Croatia; Alba Dumi. Vlora University .
Vlore. Albania; Ksenija Dumicic, University of Zagreb, Croatia; Galina Pavlovna Gagarinskaya. Samar State University. Russia; Fran Galetic, Zagreb
University, Croatia; Mirjana Gligoric. Faculty of Economics, Belgrade University, Serbia; Mehmet Emre Gorgulu, Afyon Kocatepe University, Turkey:
Aleksandra Grobelna, Gdynia Maritime University, Poland; Liudmila Guzikova, Peter the Great Saint Petersburg Polytechnic University. Russia; Anica
Hunjet, University North, Koprivnica, Croatia; Oxana Ivanova, Ulyanovsk State University, Ulyanovsk, Russia; Irena Jankovic. Faculty of Economics,
Belgrade University, Serbia; Lara Jelenc, University of Rijeka, Croatia: Myrl Jones, Radford University, USA; Gorazd Justinek, Graduate School of
Govemment and European Studies, Slovenia; Hacer Simay Karaalp, Pamukkale University, Turkey; Grzegorz Karasiewicz, University of Warsaw,
Poland: Dafna Kariv, The College of Management Academic Studies, Rishon Le Zion, Israel; Ljilja Kascelan, Univeristy of Montenegro, Montenegro:
Salih Katircioglu, Eastem Mediterranean University. Northern Cyprus, Turkey: Hilal Yildidr Keser. Uludag University, Bursa. Turkey: Sophia
Khalimova, Instimte of Economics and Industrial Engineering of Siberian Branch of Russian Academy of Science. Novosibirsk, Russia; Marina
Klacmer Calopa. University of Zagreb, Croatia; Andrej Kovacic, Faculty of Media, Ljubljana, Slovenia: Vladimir Kovsca, University of Zagreb,
Croatia; Goran Kozina, University North, Koprivnica, Croatia; Dzenan Kulovic, Univeristy of Zenica, Bosnia and Herzegovina; Robert Lewis, Les
Roches Gruyere University of Applied Sciences, Bulle, Switzerland; Ladislav Lukas, Univ. of West Bohemia, Faculty of Economics, Czech Republic;
Pascal Marty, University of La Rochelle, France; Vaidotas Matutis, Vilnius University, Lithuania; Marjana Merkac Skok. GEA College of
Entrepreneurship, Ljubljana. Slovenija; Daniel Francois Meyer, North West University. South Africa; Gabriela Mezeiova, Slovak Centre of Scientific
and Technical Information, Slovak Republic; Marin Milkovic, Rector, University Ny Koprivnica, Croatia; Raquel Filipa do Amaral Chambre de
Meneses Soares Bastos Moutinho, University of Ponoamugal: Djord je Nadrljanski, University College of Inspection and Personnel Management in
Split. Croatia; Mila Nadrljanski, University College of Inspection and Personnel Management in Split. Croatia; Zlatko Nedelko, University of Maribor,
Slovenia: Stevo Nikic, Adriatic University BAR, Serbia: Gratiela Georgiana Noja, West University of Timisoara, Romania: Zsuzsanna Novak, Corvinus
University of Budapest, Hungary: Alojzy Z. Nowak, University of Warsaw, Poland: Tomasz Ochinowski. University of Warsaw, Poland: Mislav Ane
Omazic, University of Zagreb, Croatia; Barbara Herceg Paksic, University of Osijek, Croatia; Vera Palea, Universita degli Studi di Torino, Italy; Dusko
Pavlovic, Libertas Intemational University , Zagreb, Croatia; [zor Pihir, University of Zagreb, Croatia; Dinko Primorac, University North, Koprivnica,
Croatia; Zeljka Primorac, University of Split, Croatia; Miroslaw Przygoda, University of Warsaw, Poland ; Karlis Purmalis, University of Latvia, Latvia;
Nicholas Recker, Metropolitan State University of Denver, USA: Kerry Redican, Virginia Tech, Blacksburg, USA; Humberto Ribeiro, University of
Aveiro, Portugal: Robert Rybnicek, University of Graz, Austria; Amelia Cristina Ferreira da Silva, Polytechnic of Porto, Portugal; Vladimir Simovie,
University of Applied Sciences Baltazar Zapresic, Croatia; Slavko Simundic, University of Split, Croatia; Tomasz Studzieniecki, Gdynia Maritime
University, Poland; Elzbieta Szymanska, Bialystok University of Technology, Poland; Katarzyna Szymanska, The State Higher School of Vocational
Education in Ciechanow, Poland: Jan Turyna, University of Warsaw, Poland; llaria Tutore, University of Naples Parthenope, Italy; Rebeka Danijela
WVlahov, University of Zagreb, Croatia; Bosko Vlahovic, Eduka Publishing, Belgrade, Serbia: Ilko Vrankic, University of Zagreb . Croatia: Stanislaw
Walukiewicz. Bialystwk University of Technology. Poland; Thomas Will. Agnes Scott College. USA; Li Yonggiang. Victoria University ., Australia;
Peter Zabielskis, University of Macau, China; Tao Zeng, Wilfrid Lauder University, Waterloo, Canada; Grzegorz Zimon, Rzeszow University of
Technology, Poland; Snezana Zivkovic, University of Nis, Serbia

Review Committee / Recenzentski Odbor B Marina Klacmer Calopa (President); Ana Aleksic; Sandra Raquel Alves: Ayuba Aminu; Mihovil
Andjelinovic; Josip Americ; Lidija Bagardc: Tomislav Bakovic; Sanja Blazevic: Leonid Bobrov: Ruzica Brecic; Anita Ceh Casni; Iryna Chernysh;
Mirela Cristea; Oguz Demir; Jasmina Dvorski; Stjepan Dvorski; Robert Fabac; Ivica Filipovic; Sinisa Franjic; Fran Galetic: Mirjana Gligoric: Tomislav
Globan; Anita Goltnik Umaut; Tomislav Herceg; Irena Jankovic: Emina Jerkovie; Dafna Kariv; Oliver Kesar; Hilal Yildirir Keser; Tatjana Kovac;
Vladimir Kovsca; Angelo Maia Cister; Katarina Marosevic; Vaidotas Matutis; Marjana Merkac Skok: Josip Mikulic: Ljubica Milanovic Glavan; Daniel
Francois Meyer: Natanya Meyer; Guenter Mueller: Ivana Nacinovic Braje: Zlatko Nedelko: Gratiela Georgiana Noja: Zsuzsanna Novak: Alka Obadic:
Claudia Ogrean: Igor Pihir; Najla Podrug; Vojko Potocan; Dinko Primorac: Zeljka Primorac: Sanda Renko: Humberto Ribeiro; Viasta Roska; Souhaila
Said; Armando Javier Sanchez Diaz; Tomislav Sekur: Lorena Skuflic; Mirko Smoljic; Petar Soric; Mario Spremic; Joanna Stawska; Matjaz Stor;
Tomasz Studzieniecki; Lejla Tijanic; Daniel Tomic; Boris Tusek; Rebeka Daniela Vlahov; ke Vrankic; Thomas Will; Zoran Wittine: Tao Zeng;
Grzegorz Zimon; Snezana Zivkovic; Berislav Zmuk

Organizing Committee / Organizacijski Odbor B Domagoj Cingula (President); Ivan Brkovic: Marina Klacmer Calopa; Spomenko Kesina: Erlino
Koscak; Mila Nadrljanski; Veronika Nemetschek: Miroslaw Przygoda; Michael Stefulj; Kristina Vidovic; Rebeka Danijela Vlahov; Sime Vucetic;
Nikola Vukcevic

Publishing Editor ® Domagoj Cingula

Publisher ® Design B Print ® Varazdin Development and Entrepreneurship Agency, Varazdin, Croatia / University College of Inspection and
Personnel Management in Split, Split, Croatia / The University of Applied Sciences Baltazar, Zapresic, Croatia / University North, Koprivnica, Croatia
/ Faculty of Management University of Warsaw, Warsaw, Poland / Faculty of Law, Economics and Social Sciences Sale - Mohammed V University in
Rabat, Morocco

Printing B Online Edition

ISSN 1849.7535
The Book is open access and double-blind peer reviewed.
Our past Books are indexed and abstracted by ProQuest. EconBIZ, CPCI (Web of Science) and EconLit databases and available for download in a PDF
format from the Economic and Social Development Conference website: hitp://www esd-conference.com

2
© 2019 Varazdin Development and Entrepreneurship Agency, Varazdin, Croatia; University College of Inspection and Personnel Management
in Split, Split, Croatia; The University of Applied Sciences Baltazar, Zapresic, Croatia; University North, Koprivnica, Croatia; Faculty of
Management University of Warsaw, Warsaw, Poland: Faculty of Law, Economics and Social Sciences Sale - Mohammed V University in Rabat,
Morocco. All rights reserved. Authors are responsible for the linguistic and technical accuracy of their contributions. Authors keep their copyrights for
further publishing




CONTENTS

BENEFITS OF EDUCATIONAL DATA MINING ...cococcetnsnermesnnenresarsessnssesesnsassessesssssnsseses 1
Alisa Bilal Zoric

STRATEGIES FOR IMPROVING SOCIO-ECONOMIC DEVELOPMENT BASED ON
KNOWLEDGE IN POST-CONFLICT AREAS OF COLOMBIA: THE CASE OF
BIOREFINERIES IN MONTES DE MARIA (MARIA MOUNTAINS) cvovcivevinrnernnnns 8
Carlos Ariel Cardona, Carlos Eduardo Orrego, Carlos Daniel Acosta, Juan Camilo Solarte, Sara
Piedrahita, Johnny Poveda, Natalia Salgado, Steven Delgado

CONDUCTING PSC INSPECTION ON CROATIAN VESSELS ....vcvininmnnsnnrenennens 17
Luka Grbic, Mate Baric, Karlo Cimera, Dragan Curin

CONFLICT OF JURISDICTION AND CONFLICT OF LAWS IN THE ELECTRONIC
Mabher Aljaber

EDUCATION AND ENTREPRENEURSHIP CAREER CHOICE IN KOSOVO..........26
Saranda Lajqi, Justina Shiroka-Pula, Besnik A. Krasniqi

CUSTOMER PREFERENCES IN PASSENGER RAILWAY TRANSPORT ............... 35
Grazyna Rosa, Izabela Ostrowska, Agnieszka Tomaszewicz

CHALLENGES AND PERSPECTIVES OF SOCIAL ECONOMY IN SLOVAKIA ....43
Eva Pongracz

DEVELOPMENT OF WAGES IN THE SLOVAK REPUBLIC - NATIONAL AND
Eva Rievajova, Roman Klimko

COURT SYSTEM AS ONE OF THE MAIN ECONOMIC ISSUES ..........ccviererinnn.. 63
Farouq Al-Shibli

SPECIAL EVIDENTIARY ACTIONS IN THE CONTEXT OF JUDICIAL CONTROL
OF THEIR APPLICATION IN PRACTICE IN THE REPUBLIC OF CROATIA. .......69
Nevena Aljinovic

ECONOMIC DIMENSION OF CHILDCARE IN POLAND IN 2017-2018 .......ccccccee.... 81
Agata Gomolka

GLOBALIZATION AND CLIMATE CHANGE - ARE STATE INTERVENTIONS A
Hana Polackova

INCREASE OF RESIDENTIAL REAL ESTATE PRICES AS A THREAT OF
SYSTEMIC RISK ACCUMULATION IN CROATIA - NEW CHALLENGES FOR
MONETARY POLICY MAKERS ... s ssssssssssess s 100
Suzana Herman, Petra Popek Biskupec




TOURISM PRODUCT OF KRIZNICA: ANALYSIS AND FUTURE DEVELOPMENT
Ivona Haluzan Bistrovic, Irena Bosnic

THE IMPORTANCE OF MARKET POWER IN BANKING: THE CASE STUDY OF
Jan Cernohorsky, Lucie Kricenska

ZERO MARGINAL COST IN MAGAZINE INDUSTRY: CHANGING OF COST
PARADIGM IN ,NEW* MAGAZINE INDUSTRY ..comrieirecccmrenseneesessessssnsssensensenes 125
Josko Lozic

DETERMINANTS OF BANK PROFITABILITY: EVIDENCE FROM THE CZECH
Libena Cernohorska, Pavla Kotatkova Stranska, Karolina Broklova
THE DYNAMICS OF MUNICIPALITY CONSOLIDATION - COMPARATIVE

ANALYSIS OF SUCCESS AND FAILURE CASES.... s sssesssss 147
Marian Kachniarz

THE RATE OF RETURN ON PUBLIC INVESTMENTS INTO ENTREPRENEURSHIP
DEVELOPMENT SUPPORT PROGRANMS.......emcccrmereessnecssnmsssssssssssenssssssssssensensenes 133
Ranko Markus, Mirela Omerovic

THE ECONOMIC IMPACT OF THE GROWTH OF HEALTH EXPENDITURE ON
HOUSEHOLDS IN SLOVAKIA ... cccrrecrerreesennesssrnssessassssnssnssssssesssnsassssnsasssssnsessanes 103
Michaela Novakova

EXPLAINING CHINESE FDI IN CEE COUNTRIES - A FIXED EFFECTS PANEL
Popovici Oana Cristina

INFORMATION RELATED TO HUMAN RIGHTS IN FINANCIAL REPORTING -
Ewelina Papaj-Wlislocka

THE APPLICATION OF THE THREE LINES OF DEFENSE CONCEPT IN RISK
MANAGEMENT AND FRAUD RISK ON THE EXAMPLE SELECTED LISTED
Agnieszka Skoczylas-Tworek

DETERMINING THE EFFECTS OF SECTORAL LABOUR PRODUCTIVITY USING
DIVISIA DECOMPOSITION METHOD ON ECONOMIC GROWTH OF SELECTED
Ricardo L. Dizon

FINANCIAL ASPECTS OF DIVORCE PROCEEDING - CASE LAW FINDINGS ..216
Natasa Lucic, Katarina Marosevic

MARKETING OF STEM IN CROATIA BY USING NEW TECHNOLOGIES.......... 225
Ante Roncevic, Kristina Androlic, Nina Druzinic




THE NEEDS AND CAPABILITIES OF A QUALITY PRIVATE INITIATIVE IN
Djordje Nadrljanski, Mila Nadrljanski, Veronika Nemetschek

ANALYSIS OF CREDIT RATING IMPACT - CASE STUDY OF THE CZECH
Simona Pichova, Jan Zila

ECONOMY AND GLOBALIZATION ...t se e semssmesenssmssssanssssssms e snenssesssnss 29 1
Sladjana Zivanovic, Sanja Smolovic

MODEL OF ANALYSIS OF DEMAND FOR AIR TRANSPORT IN THE ADRIATIC
Teo Bratincevic, Eva Mijatovic, Toni Miljak

THE INTERNATIONAL COMPETITIVENESS OF FORMER EAEC COUNTRIES:
WHAT WOULD BE THEIR INTERNATIONAL TRADE? ..viennnimnassssnsesenss 21 2
Tomislav Galovic, Petar Misevic, Igor Arapovic

THE MUSIC INDUSTRY IN THE CONTEXT OF DIGITIZATION...........ccceceeeeeeeee.. 279
Miroslav Skoro, Ante Roncevic

2

THE ROLE AND REPRESENTATION OF EXPERT SYSTEMS IN MAKING
DECISIONS ON GRANTING CREDIT IN BANKS IN THE REPUBLIC OF CROATIA
Luksa Lulic, Branka Stipanovic, Hrvoje Smoljic

TAX INCIDENCE OF THE IMPLEMENTATION OF THE PHILIPPINE TAX
REFORM FOR ACCELERATION AND INCLUSION (TRAIN) ACT: A
COMPUTABLE GENERAL EQUILIBRIUM-MICROSIMULATION APPROACH 304
Ricardo L. Dizon

THE RECONSTRUCTION OF AGE LIMITATION TO MARRY AFTER THE
CONSTITUTIONAL COURT’S YERDICT AS A LANDMARK DECISION............ 321
Moh Fadhil

ADULTERY ARTICLES IN THE CRIMINAL CODE BILL: FORMS OF
ACCOMMODATION FOR THE DEVELOPMENT OF NATIONAL LAW AGAINST
Any Ismayawati

PUBLISHING ACTIVITIES OF SHIITES AND DEMOCRATIZATION OF ISLAMIC
THOUGHT IN INDONESIA ... s s snsss s sssssssnsssssssss ssssssnsss s sssssssssssassnsns 339
Idzam Fautanu, Taufiq Rahman

SHARIA AND DEMOCRACY: EFFORTS TO SYNERGIZE THE DEMANDS OF
FAITH WITH THE LEGAL SYSTEM IN INDONESIA ....ccouvtvrisnisrsnisninssnessancnsensanesees 347
Nurrohman Syarif




REACTUALIZATION OF (MASLAHAH) THE COMMON GOOD AS A BASIS OF
CONTEMPORARY ISLAMIC LAW ISTINBATH - A COUNTER SCRIPTURALISM
PARADIGM ON INTERPRETATION OF RELIGIOUS TEXTS IN THE ERA OF
SUSTAINABLE DEVELOPMENT GOALS ... cm s snens e ene 360
Muhammad Usman, Joko Roby Prasetiyo

LITERATURE REVIEW ON MEDIATION/SULH IN RESOLVING CHILD
CUSTODY DISPUTES IN THE SYARIAH COURT IN MALAYSIA.....ccivieeneennn. 371
Nora Abdul Hak, Ahmad Mukhlis Bin Mansor, Roslina Che Soh




44th International Scientific Conference on Ec ic and Social Develop t - Split, 19-20 September 2013

ADULTERY ARTICLES IN THE CRIMINAL CODE BILL: FORMS OF
ACCOMMODATION FOR THE DEVELOPMENT OF NATIONAL LAW
AGAINST ISLAMIC VALUES

Any Ismayawati
State Islamic University of Kudus
JI. Conge Ngembalrejo Bae Kudus Jawa Tengah PO. BOX 51, Indonesia
anyismayawati@yahoo.com

ABSTRACT

This paper aims to find out what values are protected in adultery articles in the Criminal Code
Bill, to find out how forms of legal protection from adultery articles about protected values,
and to know what Islamic values are accommodated in adultery articles. in the Criminal Code
Bill. Philosophical, comparative and hermeneutic approaches are used to achieve the
objectives in this study. Enforcement of the adultery article in the Criminal Code that has been
ratified, still raises new crimes, because the values in the article of adultery in the Criminal
Code do not match the values that live and apply in the convunity. This triggered the public
to be vigilant. Enforcement of Article 284 in the Criminal Code is considered unable to resolve
the problem of adultery in Indonesia. Based on this, the adultery article needs to be
reconstructed. The current Criminal Code Bill in the House of Representatives is a form of
deg¥lopment of national law, which has been sought by the Indonesian people so that the law
is in accordance with the values of the Indonesian nation, because effective law is a reflection
of the values of the nation. Likewise, the adultery article in the Criminal Code Bill should be in
accordance with the values that live in Indonesian society. Adultery articles in the Criminal
Code Bill are implicitly a form of protection for marital institutions, social honor and sexual
morality values. Protection of these values includes the determination of adultery as an
ordinary violation, not complaint offense and a disadvantaged third party can report, besides
that the adulterer is anyone who has sexual relations without a legal marriage. Values in
adultery articles in accordance with Islamic values, Islam glorifies the institution of marriage,
upholds one's honor based on behavior and maintains social morality in society.

Keywords: Adultery, Islamic Values, The Criminal Code Bill, Development Of National Law

1. BACKGROUND

The Criminal Code is still the main source of reference in criminal law. The Criminal Code
consists of three books, book I contains general rules, book Il contains criminal acts, and book
III contains criminal acts related to violations. Although the Criminal Code is the main source,
there are several criminal acts that are further regulated in separate laws. This condition is quite
alarming considering the Criminal Code is a translation of the Dutch Criminal Code (WvSvNI)
which then through Law Number 1 of 1946 was changed to WVS which was translated by the
Criminal Code. the validity of WVS is temporary, but until the country is 74 years old, the
Criminal Code is still in used. The Criminal Code currently in force still raises problems that
are often criminogenic, because several articles in the Criminal Code are not effective in dealing
with criminal acts. The ineffectiveness of the article is because the values that animate the
articles in the Criminal Code are derived from Dutch values that are incompatible with the
values of the Indonesian people. As time goes by, science and technology also influence the
development of criminal acts which cannot be accommodated by the Criminal Code articles.
Based on various considerations, the Criminal Code must be updated immediately. Referring
to this, the presence of the Criminal Code Bill is a breath of fresh air for Indonesian law.
However, in the process of ratifying the Draft KUHP into a national KUHP it is not easy. The
existence of articles of the tug of war from the various parties or certain groups becomes the
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main background of the difficulty of ratification of the Criminal Code. One of the articles that
raises polemics is adultery article. There are those who agree with the existence of the article,
but there are also those who oppose the article. Each party has an opinion that underlies his
attitude. The emergence of the polemic needs to be reviewed to provide input in the
reconstruction of the adultery article in the Criminal Code Bill, so that the ratification process
of the Criminal Code Bill is not hampered. To facilitate the review of adultery articles in the
Criminal Code Bill, it is necessary to study the values protected in the Adultery Article in the
Criminal Code Bill, the forms of protection of protected values, and whether the protected
values 4§ in accordance with the values in Indonesian society, especially Islamic values
because the majority of the Indonesian people are Muslim. A philosophical juridical approach
is used in this study.

2. DISCUSSION
2.1. The values protected in the adultery article in the Criminal Code Bill
To be able to discuss the values protected by the adultery article in the Criminal Code Bill, the
contents of the article of adultery, which is regulated in Article 484, are as follows:
1. Sentenced for adultery, with a maximum of 2 (two) years in prison:
a) A man who is in a marital relationship with a woman who is not his wife;
b) Women who are in a marital relationship make love with men who are not their
husbands;
¢) Men who are not in marriage bond with women, even though it is known that these
women are in a marital bond;
d) Women who are not in a marital relationship make love with men, even though it is
known that these men are in a marital bond;
e) Men and women who are not married each other make intercourse.
2. The criminal acts as referred to in paragraph (1) cannot be prosecuted except for complaints
of husband, wife, parents, or children.
3. Complaints as referred to in paragraph (2) do not apply to the provisions of article 26, article
27, and article 31.
4. Complaints can be revoked as long as the trial at the trial has not yet begun.

Based on Article 484 of the Criminal Code Bill, it can be seen that the values protected in the

article are:

e Mariage institution
Basically, article 484 of the Criminal Code Bill states that people who make love with
people who are not legal partners are called adultery. The rules show that to have an intimate
relationship with people who are authorized by the institution of marriage, so that if the
institution of marriage is ignored, it is said to have committed adultery. Article 484 of the
Criminal Code Bill has extended the limits of adultery when compared to Article 284 of the
Criminal Code. In this case it can be said that the drafters of the Criminal Code Bill have
criminalized. Article 484 of the Criminal Code Bill has extended adultery limits when
compared to Article 284 of the Criminal Code. In the formation of a regulation,
criminalization is very possible based on the existing signs. According to Sudarto?,

! Sudarto, Law and Legal Criminal Law, Bandung: Alumni 1981, p 44-48.. that the grid for criminalization is as follows:

a. The use of criminal law must pay attention to national development goals,namley to create a just and materially and
spiritually prosperous just society based on Pancasila: in connection with this matter, (the use of) criminal law aims w overcome
crime and make a suspension of the countermeasures itself, for the sake of welfare and protection of the community.

b. Acts that are attemped to be prevented or overcome with criminal law must be “undesirable actions”, namely actins
that bring harm (material and / or spiritual) to the citizens of the community.
C. The use of criminal law must also take into account the principle of “cost and results™ (cost and benefit principle).
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criminalization must pay attention to several lattices or marks. Criminalized actions must
be undesirable actions by the community that bring material and spiritual losses. Extension
of adultery refers to sexual relations without a legal marriage. The ¢gjterion for this action
is a form of free sex which is not desired by Indonesians because the losses incurred are not
only material biJalso huge losses on the moral (spiritual) side®. Material loss includes
adultery, which ) one of the factors causing divorce. In terms of spirituality, the losses
incurred include making the household not harmonious, eliminating confidence in someone,
making someone a social person and the biggest impact is the moral degradation of the
nation.

Social moral value

Basiccally, In Article 484 of the Criminal Code Bill, stated that anyone who is not married
is engaged in sexual relations with the same person who is not married legally to have sex
is called adultery. This means that the moral value of the community is protected in these
rules. The formation of moral values of life in Indonesian society states that people who
engage in relationships without marriage have committed adultery and have damaged the
moral order of society. Based on this, the preparation of the Adultery Article in the Criminal
Code Bill, the issue of propriety in the community and the values that guide community life
should be used as a benchmark for criminalization by still having to paygjttention to the
signs that are used as the basis for criminalization. Sudarto also explained that the measure
to criminalize an act depends on the values and collective views contained in the community
about what is good, what is right, what is useful or vice versa. It can be said that the views
of society and religion about decency are very influential in the formation of laws,
especially criminal law?. Opinion Paul Vinogradoff quoted by Suteki® said that in fact the
law grew out of the practices carried out by community members in establishing
relationships between one person and another. Starting from this opinion and in relation to
legal politics in the stage of legal formation, the actions of the community in completing
acts of adultery based on customary values and religious values should be institutionalized
in a form of formal law.

Protecting the interests of victims

The formulation of infidelity violations in Article 484 of the Criminal Code Bill pays more
attention to the interests of the victims when compared to Article 284 of the Criminal Code.
As can be seen in the formulation of sanctions in the form of a maximum prison sentence
of two years. The principle of balance between the interests of the perpetrators and the
interests of the victims has been tried to be considered in Article 484 of the Criminal Code
Bill with the severity of criminal sanctions which were initially only oriented towards the
interests of the perpetrators, have begun to shift in relation to the interests / whereabouts of
the victims. The Criminal Code Bill can also be known by changing the type of violation,
which was originally (Article 284 of the Criminal Code) as a complaint of violations into
ordinary violations. Changes in the types of violations also accommodate the values of
Indonesian society in viewing the institution of marriage. In this case, the living value in
Indonesian society is that marriage is not just an individual problem. Therefore, if there are
parties who damage / tarnish the institution of marriage, the parties involved can fight for
the protection of victims.

d.

The use of criminal law must also pay attention to the capacity or capability of the worl force of law enforcement

agencies, that is, there must be no oversight of duties (overbelastingi).

* Barda Nawawi Arief, May Crime Between the Development of Cyber Crime Studies in Indonesia, Jakarta: PT. Rajagrafindo
Persada, 2006 p.181.

* Sudarto, Criminal Law and Community Development Study of Criminal Law Renewal, Bandung: Sinar Baru, 1983, p. 67.

+ Suteki, Legal Design in the Social Room, Semarang: Thafa Media, 2013, p .83
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e Pedigree/nasab of children
Prohibition of intercourse with any person and only allows intercourse only with a
legitimate partner will keep the child nasab. This is because it will be known from the seeds
of who a child is born. The childbirth is very important because it is related to who can be
a guardian of marriage or inheritance rights.

e Health

Another value protected in Article 484 of the Criminal Code Bill is protection of health.
Sexual intercourse with people who are not legitimate partners is a form of free sex. One of
the dangerous effects that arise for the perpetrators is the emergence of difficult venereal
disease and even no cure for threatening reproductive health. Besides that free sex is one of
the causes of HIV disease that attacks a person's immune system and this disease has not
found a cure. Prohibition of committing adultery on everyone, both those who are bound by
marriage and those who have not at all intended to have sexual relations only with their
legal partners, so that health can be more monitored and maintained.

3. FORMS OF PROTECTION IN THE CRIMINAL CODEBILL IS :

3.1. Expansion of adultery criteria

The provisions in Article 284 of the Criminal Code both directly and indirectly provide
opportunities for men and women who have not been married to have sexual relations without
a legal marriage. In contrast to Article 484 of the Criminal Code Bill, with the extension of
adultery criteria, namely that sexual relations carried out by men and women who are not legally
bound by marriage with others is a criminal act (adultery) so that violations of these provisions
can be criminal. The expansion of adultery criteria / limitations shows that protected by Article
484 of the Criminal Code Draft is not only a marriage institution but also a social moral value
of the community

3.2. Adultery is used as an ordinary offense not an offense of complaint

Adultery criteria in Article 284 of the Criminal Code require a marriage bond for both the
perpetrator or one of the perpetrators. This can be explained by understanding the relationship
between religion and state in the Netherlands. The Netherlands is a secular state that does not
interfere with the existence of religion. including not interfering with the behavior of its citizens,
whether or not they adhere to religious norms. Secularism argues that the positive law in force
is a law derived from human agreement through social contracts that are not bound at all to
religious law’. Quoting Sajipto Rahardjo's® opinion that the actions taken by the wider
community against adultery are a form of society writing a legal text that completing adultery
does not have to wait for complaints from husband / wife as victims. So when Article 484 of
the Criminal Code Bill makes adultery offenses as an ordinary offense only copy the text that
has been written by all Indonesia during this time.Still according to Satjipto Rahardjo’, who
quoted Chamblis's opinion that Article 284 of the Criminal Code is a Dormancy Statutory or
legal phenomenon that sleeps / is put to sleep, namely a law that is still valid but not used by
the people. This can be seen rarely used Article 284 of the Criminal Code in resolving adultery
offenses. Article 484 of the Criminal Code Bill is part of the development of national law
(building and overhauling Indonesian law) which in its implementation uses an approach

* A Ubaidillah and Abdul Rozak, Demacracy, Human Right and Civil Society, Jakarta: ICCE UIN Syarif Hidayawllah Jakarta,
2006, p. 40

© Satjipto Rahardjo, Law and Behavior, Jakarta: Kompas, 2009, p. 21

! Satjipto Rahardjo, Ibid, 2009, p. 21
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oriented to human values, cultural identity values, and religious moral values that live in society
or can be said by using a humanist, religious and cultural approach®.

3.3. Sanctions for adultery offenses become more severe

Sanctions for adulterers in Article 284 of the Criminal Code are a maximum of 9 months in
prison. The lightness of adultery sanctions in Article 284 makes the values to be protected by
the article unable to be protected, because light sanctions do not deter even they can harm the
victim. Based on this, in Article 484 of the Criminal Code Draft adultery sanctions are more
aggravated with a maximum penalty of 2 years in prison. The increase in sanctions is expected
to prevent acts of adultery and deter the perpetrators of acts of adultery. Implicitly with more
severe sanctions, it is expected that the values to be protected can be truly protected. According
to Wirjono Projodikoro, it can be said that the existence of crime is a means of psychology,
which means that with this criminal threat, people are pushed psychologically not physically,
not to commit crime’. The living value in Indonesian society about the institution of marriage
is protected in Article 484 of the Criminal Code Bill by making adultery offenses as ordinary
offenses not offenses. It can be seen that in Article 484 of the Criminal Code Bill that can report
adultery is not only the husband or wife of the adulterer.

4. CONFORMITY OF ADULTERY ARTICLE IN THE CRIMINAL CODE BILL
WITH ISLAMIC VALUES IN INDONESIAN SOCIETY

In Islam sexual relation must be in a legitimate marriage. In Islam, marriage is a sacred bond
(mistagan ghalidan)'’, therefore in protecting the sanctity of marriage in Islam the pillars of
marriage are regulated. If the pillars of marriage are not fulfilled, the marriage is not valid.
Islam places marriage as the backbone of family life. Whereas family is the foundation of
society and is one form of worship for Muslims. Regarding the sanctity of marriage, in Muslim
societies the choice of a spouse involves the whole family. Marriage in Islam is not only a bond
between individuals but a bond between extended families. In Article 484 of the Criminal Code
Bill in accordance with Islamic values that are prohibited from engaging in legal sexual
relations outside of marriage for people who are married or not married. To be able to have
sexual relations must be done in a legal marriage. Regarding the sanctity of marriage, in Muslim
societies the choice of a spouse involves the whole family. Marriage in Islam is not only a bond
between individuals but a bond between extended families. That is why Islam upholds marriage,
because marriage is a sacred thing, sacred and contains a contract that is not only binding
between two people (male and female only), but also binding kinship which later aims to build
a new family with the hope of the household ideal sakinah mawaddah and rahmah as in the
Word of Allah SWT letter ar-Rum verse 21. In addition, one of the purposes of marriage in
Indonesian society is to maintain good relations between groups of relatives or family in the
broadest sense''. Based on this, if there is a damage to the marriage institution, the injured party
is not only a married couple, but the entire family. That is, those who act to guard the marriage
institution not only husband and wife but also their families.

® Satjipto Rahardjo, Building and Remodeling Indonesian Law A Cross-Discipline Approach, Yogyakarta: Genta Publishing,
2009, p. XV

? Wirjono Prodjodikoro, Criminal Law Principle in Indonesia, Bandung: Eresco, 1986, p. 23

10 Abu rohmad, Maintaining Ethics and Norm of Marrieage, in Suara Merdeka, Tuesday 4 December 2012, p. 6

' The public's understanding of marriage is in accordance with what was stated by Gautama, S. Aspects of Mived Marriage
Law (Staatblad 1898 No. 158), Bandung: PT. Citra Aditya Bakti, 1996, p. 172, Likewise with the opinion of Scerojo
Wignjodipoero. Introduction and Principles of Customary Law, Jakarta : PT. Gunung Agung, 1968, p. 122-149. Marriage is a
very important event in the livelihoods of the Indonesian people because marriage does not only concern women and men, but
also the parents of both parties, their siblings, and even their families. Even in customary law, marriage is not only an important
event for those who are still alive, but marriage is also an important event for those who are still alive but it is also a very
meaningful event and that is fully received attention and followed by the spirits of the ancestors both sides. Marriage aims to
obtain offspring and aims to be able to live together in a community in a family relationship.
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This is in accordance with Article 484 of the Criminal Code Bill that can report the occurrence
of adultery (adultery is one of the acts that tarnish the sanctity of marriage institutions) not only
the husband or wife of the perpetrator. In other languages, making adultery as an ordinary
offense is not an offense of complaint is in accordance with Islamic values. In Islamic law the
form of adultery is divided into two. First, namely adultery ghoiru muhson which means
intercourse between unmarried adults. Second, namely adultery muhson, which means
intercourse is carried out by men with women who are not husband and wife and one or both
of them are married in marriage with another husband / wife'>. The existence of two types of
adultery in Islamic law shows that every sexual intercourse committed outside a legal marriage
is adultery. Sanctions for adultery in Islam are very severe (in the Qur’an letter an-Nur verse 2
it is stated that severe sanctions for men and women who commit adultery, which are harassed
by each perpetrator as much as 100 times are harassed and witnessed before many people)'?. In
the hadith of the prophet Muhammad, it was explained that the punishment for adulterers who
had been married, whether male or female if there was tangible evidence and / he had been
pregnant or his own confession was stoning. The adulterer who had never married the Prophet
sentenced him to 100 lashes and exiled for a year. Form sanctions stoning closer to the theory
of retaliation. While sanctions of deterrence and exile are closer to the combined theory, besides
being given sanctions with the aim of retaliation, there is also a purpose so that adulterers
become deterrent not to repeat again'®. Islam provides severe sanctions for zina perpetrators. In
addition to physical punishment, Islam also provides moral and social sanctions in the form of
the announcement of its disgrace, being exiled (Taghrib) , not being allowed to marry and being
rejected. this is more so that the perpetrators of zera.Sanksi is so heavy for adulterers because
Islam believes that the impact of adultery is very dangerous for human life, both in the context
of the lives of individuals, families (child status) and society. Islam upholds marriage (in the
Qur'an the letter ar-Ruum verse 21 mentioned part of the power of God which is to create wives
of your own kind to feel calm and full of affection). For this reason marriage is worth worship
because it is not only to channel each other's passions but also to build a harmonious and loving
family rather than committing adultery'”. Nasab child is very important (in the Qur'an the letter
al-Ahzab verse 5 mentioned that calling a child by including the nasab of his father is still
required to safeguard the rights, guarding the psyche of the child because after all the child is
born in a sacred state due to people's mistakes his parents, in the Islamic view also obliged to
make the child's birth certificate). The values in the article 484 of the Criminal Code Bill are in
accordance with the values that live in Indonesian society especially in accordance with Islamic

values.'’.

5. CONCLUSSION

Based on the result of the study of the contents of Article 484 of the Criminal Code Bill by
comparing the contents of article 284 of the Criminal Code, it can be conclued that the values
protected by Article 484 of the Criminal Code Bill which are not protected by Article 284 of
the Criminal Code inclued the protection of marriages from defilements, social moral, more
attention is given to the sense of justice for the victims, guarded by the health of the children
and the health of free sex. The form of protection provided by Article 484 of the Criminal Code
Bill on protected values on interest is the expansion of adultery superiors, the making of
adultery as an ordinary offense, the severity of sanctions. As for compability between Article
484 of the Criminal Code Bill with Islamic values, among others, that in Islam, intercourse can

12 Qemar Seno Adji, Criminal Law (Procedur) in Prospection, Jakarta: Erlangga cet 2nd, 1986, p. 49-51

¥ Al-Qur’an, Departemen Agama RI, Depok: Al-Hudd, 2016, p. 351

"H. Ahmad Wardi Muslich, Introduction to and Principles of Islamic Criminal Law, Jakarta: Sianr Grafika, 2006. Cet. IL p.
17

13 Al-Qur’an, Departemen Agama RI, Depok: Al-Hudd, 2016, p. 407

' Al-Qur’an, Departemen Agama RI, Depok: Al-Hudd, p. 419
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only be done in a legitimate marriage, meaning that Islam prohibits free sex. In Islamic law the
form of adultery is divided into two, First, namely adultery ghoiru muhson which means
intercourse between unmarried adults. Second, namley adultery muhson, which emans
intercourse is carried out by men with women who are not husband and wife and one or both
of them and married in marriage with another husband/wife. The existence of two types of
adultery in Islamic law shows that every sexual intercourse commited outside a legal marriage
is adultery. This in accordance with what is stipulated in Article 484 of the Criminal Code Bill
In Islamic law the sanction of adultery is very heavy because adultery is inclued in the category
of great sin. Therefore, if Article 484 of the Criminal Code Draft adultery sanctions are more
severe than those in Article 284 of the Criminal Code, it can be said Article 484 of the Criminal
Code Bill in a accordance with the rules in Islamic Law.
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