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Penelitian ini bertujuan untuk menganalisis kasus akad pembiayaan
mudharabah mugayyadah antara Dana Pensiun Angkasa Pura Il, Bank Syari’ah
Mandiri, dan PT. Sari Indo Prima. Permasal ahan yang ditetapkan untuk dilakukan
analisis yaitu: bagaimana kondisi pembiayaan akad mudharabah mugayyadah,
bagaimana bentuk kepatuhan syari’ah (shari’a compliance) akad pembiayaan
mudharabah mugayyadah, dan bagaimana penyelesaian pembiayaan macet akad
pembiayaan mudharabah mugayyadah, terhadap dalam kasus yang telah
ditetapkan.

Akad pembiayaan Mudharabah Mugayyadah memposisikan Bank
Syari’ah sebaga fasilitator/arranger/booking office, seharusnya Bank Syari’ah
tidak bertanggungjawab terhadap kerugian ketika terjadi pembiayaan macet. Akan
tetapi dalam kasus yang diteliti berbeda, Bank Syari’ah dihukum turut
bertanggung jawab bersam-sama mudharib untk membayar ganti kerugian shahib
al-mal atas pokok modal usaha yang telah dikeluarkan dan bagi hasilnya.

Untuk memecahkan permasalahan diatas dilakukan penelitian kualitatif
dengan analisa data deskriptif analitis berdasarkan studi kasus sebagaimana
disebutkan diatas. Data yang digunakan berasal dari; pertama, data primer berasa
dari wawancara narasumber di Bank Syari’ah Mandiri, Badan Arbitrase Syari’ah
Nasional (Basyarnas) Majelis Ulama’ Indonesia (MUI), dan Pengadilan Agama
Jakarta Pusat. Kedua, data sekunder berupa data laporan mangemen tahunan
Bank Syariah Mandiri, bahan hukum primer berupa perundang-undangan terkait
Perbankan Syari’ah dan Kepatuhan Syari’ah, Putusan Badan Arbitrase Syari’ah
Nasional (Basyarnas) Majelis Ulama’ Indonesia (MUI) No. 15/Tahun
2007/BASYARNAS/KaJak tanggal 21 Agustus 2008 dan akad pembiayaan
mudharabah mugayyadah Nomor 108 tanggal 28 Januari 2004 dibuat dihadapan
Notaris Slamet Suryono Hadi S. S.H. di Tangerang.

Hasil penelitian menunjukkan ketika Bank Syari’ah Mandiri dalam akad
pembiayaan Mudharabah Mugayyadah tidak sesua dengan prisnip-prinsip
syari’ah. Kemudian Shahib al-mal mengajukan penyelesaian di Badan Arbitrase
Syari’ah Nasional (Basyarnas) Majelis Ulama’ Indonesia (MUI), diputuskan telah
terjadi pelanggaran prinsip-prinsip syari’ah dalam akad sehingga akad dinyatakan
batal demi hukum. Bank Syari’ah Mandiri juga diputuskan turut
bertanggungjawab bersama-sama dengan Mudharib untuk membayar ganti
kerugian terhadap Shahib al-mal pokok modal usaha yang telah dikeluarkan dan
bagi hasiInya.

Kata Kunci: Kepatuhan Syari’ah, Akad Pembiayaan Mudharabah
Mugayyadah.
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This study aims to analyze the case of mudharabah mugayyadah financing
agreement between Dana Pensiun Angkasa Pura |1, Bank Syari'ah Mandiri, and
PT. Sari Indo Prima, as made in notaria deed of financing of mudharabah
mugayyadah Number 108 made before Slamet Suryono Hadi S. SH. In
Tangerang dated January 28, 2004. The problems set for the analysis are: what is
the condition of financing with mudharabah mugayyadah agreement in this case,
what is the form of Shari‘a compliance in the mudharabah mugayyadah financing
contract in this case, and how the settlement Financing is stuck with a
mudharabah mugayyadah financing agreement in this case.

The financing agreement of Mudharabah Mugayyadah positions Shari‘a
Banking as the facilitator/arranger/booking office. In that position, the shari’a
banking is not responsible for the loss when there is bad financing. However, the
Shari‘a Banking is obliged to side with Shahibul Maal (investor) according to the
contract. Implementation of such obligations is a form of Shar’ia compliance. So
that the financing contract of Mudharabah Mugayyadah in accordance with the
principle of justice and balance (adl wa tawazun), the principle of benefit and
universalism (maslahah wa alamiyah), and the principle does not contain gharar,
maysir, riba, zalim, and objects that are haram.

To solve the above problems conducted qualitative research with
analytical descriptive data analysis based on case studies as mentioned above. The
data used comes from; First, the primary data comes from interviews with
resource persons at Bank Syari‘ah Mandiri, National Syari‘ah Arbitration Board
(Basyarnas) Indonesian Council of Ulama’ (MUI), and Central Jakarta Religious
Court. Second, secondary data in the form of annual management report data of
Bank Syariah Mandiri, primary legal material in the form of legislation related to
shari'a banking, financing agreement mudharabah mugayyadah Number 108
made before Slamet Suryono Hadi S. S.H. In Tangerang dated January 28, 2004,
regulations at Bank Indonesia as well as in the Financial Services Authority of the
Republic of Indonesiarelated to Shari’a compliance.

The result of the research shows that when Bank Syari‘ah Mandiri using
Mudharabah Mugayyadah financing contract does not perform its obligations
according to the contract and the funding is stalled. Then Shahibul Maal proposed
a settlement at the National Shari‘a Arbitration Board (Basyarnas) Indonesian
Council of Ulama’ (MUI), it was decided that there had been violation of Shari’a
principles in the financing contract of Mudharabah Mugayyadah so that the
contract was declared void. Bank Syari‘ah Mandiri was also jointly responsible for
paying the loss of Shahibul Maal both the principa of the venture capital and
sharing the proceeds together with Mudharib.

Keywords: Syari'ah Compliance, Mudharabah Mugayyadah Financing
Agreement.
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